TERMS OF SERVICE

This Terms of Service Agreement ( “Agreement” ), togeth
er with the Order (defined below) govern Elemica, Inc.’

s ( “Elemica” ) provision and Client’ s use of the Elem
ica services set forth in the applicable Order (the “S
As used in this Agreement, “Agreement” me
(1) these Terms of Service, and (2)

If a conflict exists between the Terms of Se

ervices” ).
ans, collectively
the Order.
rvice and the Order Form, the terms and conditions of t
he application Order Form will control. This Agreement
governs Client’ s access to and use of the Services and
will be effective on the Effective Date

tending to be legally bound hereby agree as follows:

The parties in

1. Scope of Agreement. This Agreement governs Client’
If Client desires
then Elemica will prov

s use of and access to the Services.
to purchase any of the Services
ide to Client the Services requested by Client set fort
h in a written executed order ( “Order” ).

2. Definitions.

the Order a
which is hereby incorporated by

(a) “Agreement” means this agreement
nd the Privacy Policy

reference.

(b) “Client Customer” is a customer, client, supp

lier or vendor of Client or a third party service provi

der of such customer, supplier or vendor

(¢) “Client Hosting Provider” means an entity, if

any, that provides hosting services for Client related
to the Client ERP and B2B Infrastructure (collectively

the “Client System” ).
(d) “Client Service Provider” means an entity, if
any, that provides information technology services for

Client related to the Services.

(e) “Confidential Information” means (i) informat

ion disclosed by Elemica to Client under this Agreement
that is marked as confidential or that reasonably shoul
d be considered confidential in light of the nature of
the information and/or the circumstances under which it
is provided; (ii) information received in confidence fr
om a third party; and (iii) proprietary information, su
ch as software and other technical information, contrac
data,
tial Information does not include (A) information alrea
(B) info
rmation in the public domain through no wrongful act of
Client; (C) information received by Client from a third
(D) info
rmation disclosed by Client with Elemica’ s written app

t information, and business information. Confiden

dy known or independently developed by Client;

party having an apparent right to disclose it;

roval; and (E) information disclosed by Client after co
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nfirming that Elemica released such information to a th
ird party without restriction on further disclosure.

(f) “Effective Date”
Order.

means the date you sign the

(g)  “Marks”
ervice marks,

means any trademarks, trade names, s

brand names, logos, trademark and service
mark registrations and applications and other trade des

ignations (including unregistered names and marks).

(h) “Services”
e Order.

means the Products specified in th

3. Elemica Services.

(a) In General. Client acknowledges that, in certai
n instances, Elemica may utilize one or more third part
y software product(s) to provide the Services. Elemica
reserves the right to subcontract any element of the Se
rvices to any third party. Elemica may control, operate
the United St
and any other location Elemica selects

and administer the Services from Germany
ates of America,
from time to time. Elemica makes no representation that
the Services are appropriate or available for use in al
1 locations, or that the transactions, products instrum
ents or services discussed are available or appropriate
for use in all jurisdictions. Client is responsible, at
Client’ s sole cost and expense, for providing all equi
pment necessary to access the Internet and the Service
s. Requirements for access to the Services are availabl
e from Elemica. Elemica may make the Services unavailab
le from time to time for any reason. Client understands
and agrees that access to the Services may be interrupt
and Clie

nt agrees that Elemica will not be liable for any damag

ed, suspended or terminated from time to time,
es arising from any such interruption, suspension or te
rmination of the Services. Once an Order is executed, E
lemica will provide the Services in accordance with Ele
mica’ s Service Level Agreement ( “SLA” ), located on E
lemica’ s website at www.elemica.com/legal/policies or

such other URL specified by Elemica, the terms of which

are incorporated herein by reference.

(b) Elemica’ s Support. As part of the Services, Ele

mica will provide Client with documentation and other o
nline resources to assist Client in its use of the Serv
ices. Client acknowledges that Elemica has extensive ex
perience helping clients use and benefit from the Servi
ces, and that not following Elemica’s advice may substa
ntially limit Client’ s ability to use or fully benefit
from the Services. Elemica also offers optional and “f

» . . .
or fee training classes, professional services consul

tation and support services. The current Elemica URL Te

DL KEEHICHEE WA R L 2 & 2GR L2t
2. 747 ISR LT R,

() TRAER] ik, BEFCELTLOIAMNOZ L&
LET,

(g) TPHERZE) &I, BEE. ME. V—EA~v—2, 7T
K&, v, FEL S —ERA~—7 OXFEB L OBGH
., TOMOmMBI 4T (REHFOLHBLON~Y—2 %25
o) O EEEBLET,

(h) THh—t 2] Lid, BEHCHEESAZELOZ L&
Lij‘o

3. Elemica®¥—FE R

(a) &2 7747 M. HEITL > TElemicady #h—

ERAERMTIHMTIOUEDE=FY 7 by =T7HR
FEHT 2N D 2 L 2B#LET, Elemicald—1b
ADBFREE=ZF~THETICHTHERNZER LET, Elemic
alX, A, 7 AU BERE, ZOftiElenical’ Riifrie 55
b DY — AR EH, BE EETL2Z2LMHY ET,
ElemicalX, ¥+ —EANRT X COLFHTTHEHT 2D Y)
ThoINERAHTEZNEVI R ITITWERA, 2
IZ, BRHATWHERG], BEFEELITF—ERART T
DOEFEXCHEAT L-OICFIATE2NELBEETHDLNE
WO RINIITWERA, 7747 M, BEfHEI 747
FOBEMBAHIZE D, A =Ry PP —ERIZT 7 LA
THIDICMERT N TCORBLRIETIHELH D £7,
P—E T 7 v AT B OEMIEElemicaiy HRE T
F9, Elemicald, W72 2HHIZ L VKV — 2 &2FH
RARRICTAZENTEEST, 7747 ME, R —v
AT 7w ARHW, AFR, KT END I L 2B LR
LET, 72, 7747 MiE, Elemica®nED L 5 72—
EADOHE, EIlE, BRTICK S TELDIWNRDBEEICRL
THEMLEADRVWI LICFE LET, BIEFDH SN
5 & Elemicalf. Elemica®¥%— ¥ X L~ LK (LLTF.
[SLA) ) IZESWTH—E 2 &4 L EJ, SLAIX, Elemic
a7 =7 %A~ (www.elemica.com/legal/policies) E£7=
IZBlemica®fRET D Z DMOURLICHE R EN TR Y, SLAD
FHEIIZRTHZ L TARNEICEANINET,

(b) Elemica®¥HR— Kk P —tR2AD—Bg & LT, Elemic
al, P—ERAOFIHICELTZ 74T > b EXET HE
REWNZEDOMOAF L T ALY Y —RE 7 T4 T 2 MR
LET, 7747 MiX, Elemicad®7 A4 7 bDOY—E
AFIHB L ORI OEZORIZH L TEERRREL A LT
BY. Elemica®BISITEDLRWES, 79472 DY —
2 DOFHIB L OERR DR OEZ N EEICHIR SN D
WHEMEAN D W £ 3, Elemicald, A7 a B LV [HE
D] Mo—=2F I, FudxzyaF b —r R,
MBIV A= —bv2&2RELTCEST, VFR— P —

Elemica, Inc.

FEARRK

Elemica, Inc.

Master Agreement



+ Elemica

Elemica Confidential

Elemicatt & 1B

rms for support services are located at www. elemica. c
om/legal/policies or such other URL as specified by E
lemica, which are hereby incorporated by reference.

(¢) Information and Content. Elemica does not provi

de business advice through the Services, and any inform

ation or content provided through the Services may cont
Ele

mica does not guarantee that the Services or any conten

ain technical inaccuracies or typographical errors.

t or information provided through the Services will be
accurate or up—to—date. Any links to third party websit
es are provided as a convenience only, and Elemica does

not endorse, and is not responsible for, the contents o
f any linked site. Client’ s reliance on, or use of, an
y third party site is at Client’ s own risk. Elemica sh
all protect against unauthorized access to Client’ s ac
counts by maintaining safeguards that are no less (A) r
igorous than industry-standard measures and (B) rigorou
s than those maintained by Elemica for its own account
s. Elemica’ s obligations regarding privacy are set for
th in Elemica’ s Privacy Policy located on its website
at www. elemica. com/legal/privacy or such other URL s
pecified by Elemica, the terms of which are incorporate
d herein by reference. We participate in the safe harbo

r programs described in the Privacy Policy

(d) Security. Though Elemica maintains the security
Clien

t acknowledges that Elemica cannot guarantee that the S

of the Services using various technical controls

ervices or the information Client transmits to the Serv
ices will be protected against all third party or other
actions beyond Elemica’ s reasonable control. Client is
responsible for taking all precautions necessary to ens
ure the security and integrity of the Client System and
for ensuring that any information Client downloads or u
ses is free of viruses and other destructive items.

(e) Passwords. Client is solely responsible for the
use and protection of any password issued to or provide
d by Client in connection with Client’ s access to the
Services. Client is responsible if its password is los
t, stolen or misused, and Client shall notify Elemica i
Client will be

responsible for all activity attributable to Client’ s

mmediately if any of these events occur.

password.

(f) Monitoring. Elemica reserves the right, but not

the obligation, to: (i) monitor any or all activities a
nd information in connection with the Services (each, a
“Transmission” ); (ii) reject, suspend or prohibit any
dete
rmines in good faith may be prohibited by law, may subj

ect Elemica to third party liability

Transmission that Elemica, in its sole discretion,

or otherwise viol
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ates the terms of this Agreement; and (iii) suspend Cli
ent’ s access and use of the Services in the event that
Elemica reasonably believes Client is in breach of any
applicable law or is in material breach of this Agreeme

nt.

(g) Modifications. Elemica may make changes to the
Services from time to time, without notice or liabilit
y. All terms and conditions of this Agreement shall app
ly to such modifications. If the changes are material,
Elemica will make commercially reasonable efforts to pr

ovide advance notice of such changes to Client.

(h) Client Customers
Client Service Providers.

Client Hosting Providers and

Client understands and agrees

that: (i) Elemica has no contractual relationship or ot
her responsibility whatsoever with respect to any Clien
(ii) ¢
lient is solely responsible for selecting and contracti

t Hosting Providers or Client Service Providers;
ng with the Client Customers, Client Hosting Providers
and Client Service Providers; and (iii) except as expre
ssly provided herein, Elemica has no responsibility for
the performance of contractual obligations between or a
mong any of Client, Client Customers, Client Hosting Pr
oviders and/or Client Service Provider or for the quali
ty, availability or timing of the products and/or the s
ervices, whether or not such contractual obligations we
through the Services.

re effected, in whole or in part

(i) Information Transmitted Through the Services. E

lemica makes no representations or warranties regarding
the content of a Transmission and data transmitted by C
lient, Client Customers, Client Hosting Providers and C
Client,
Client Hosting Provider
on the other,
y responsible for the timing and content of the informa

lient Service Providers in the Services. on the
one hand, and Client Customers
s and Client Service Providers, are solel

tion and data for use in the Services.

(j) Prohibited Conduct. Client agrees not to: (i) u

se any device, software or routine to interfere or atte
mpt to interfere with the proper working of the Service
s; (ii) introduce any material into the Services that c
ontains any viruses, time bombs, trojan horses, worms
cancelbots or other computer programming routines that
interfere with, intercept or expropriate an

y system, data or information; (iii) take any action th

may damage,

disable or impair the Services or thei
use of the S
including by imposing an unreasonable or dispr

at could damage
r security, or interfere with other users
ervices,
oportionately large load on Elemica’ s infrastructure;
(iv) take any action, or omit to take any reasonable ac

tion, which would constitute an invasion of privacy of
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any other user in any applicable jurisdiction or use or
distribute tools designed to compromise privacy or secu
rity; (v) use any spider, robot or other similar data g
engine, software

athering and extraction tool, agent

device or mechanism to navigate, search, or collect dat
a from the Services; (vi) use a posting agent to post c
ontent to the Services, post content on behalf of other
s, or cause content to be posted on behalf of others;
(vii) engage in any conduct that restricts or inhibits
any other person from using or enjoying the Services, o
r which, in Elemica’ s judgment, exposes Elemica or any
or suppliers to any 1i

of its users, business partners

ability or detriment of any type; (viii) access or atte
mpt to access the Services or any accounts, computer sy

stems, networks, materials or information connected to

any Elemica server through hacking, password mining, or
any other unauthorized means; (ix) mirror any of the co
ntent from the Services on another website or in any ot
her media, insert any content into any frame around the
Services, or solicit other users to join other websites
or organizations; (x) attempt to circumvent any protect
ions, reverse engineer, decrypt or decompile encrypted
data or software; (xi) probe, scan or test the vulnerab
ility of Elemica’ s system or network; (xii) breach sec
urity or authentication measures without proper authori
zation; or (xiii) otherwise alter or interfere with the

Services.

If Elemica make
then E
lemica will notify Client by either sending an email to

(k) Modifications to the URL Terms.
s a material change to any applicable URL Terms,

the notification email address or posting a notice in C
lient’
impact on Client and Client does not agree to the chang

s account. If the change has a material adverse
e, Client must so notify Elemica via elemicalegal@ele

mica. com within thirty days after receiving notice of
the
n Client will remain governed by the URL Terms in effec

the change. If Client notifies Elemica as required
t immediately prior to the change until the end of the
then current subscription term for the affected Service
they will be r
For the
means the term

s. If the affected Services are renewed
enewed under Elemica’ s then current URL Terms.
“URL Terms”
s with which Client must comply, which are located at a

purposes of the foregoing

URL and referenced in this Agreement

4. Term and Termination.

(a) Term. The Order shall commence on the effective
date set forth in the applicable Order and shall contin
ue for the initial term (the “Initial Term” ) and any

renewal term (each, a “Renewal Term” and together wit

h the Initial Term, the “Term” ), each as set forth in

ZEERD, FlF, AN X 2 VT 4 BRET
DEIICEFHINEY—VEMER, B, (v) AKX
—., BRvy b, ZOMBELOT—ZINE - Y —, T
Vo V7T, 2=V b, TAALREREF A=
ALEFALTCH—EANLT—F &2 T/ — bk, %, IX
£, (vi) RAT 4/ 2=V bEFERALTY—E R
a7y EER, o NicfkboTar s oy 2%, =
YT UMD N o TR SN DIRNIC R D175 ;
(vii) D AR —ERAEZFIH L0 B LD 2 HIR,
ES AL OMRITA. F7201%. Elemica® Wiz 8\, Elemi
caxmixFT O a—F—, EVHRAN— | F— T T A ¥ —
DWTNDE, WHARLIEHOBFLEITHEELICEST L)
AT AP S . (viii) —Y A, ElemicaV— N— |
WoOTWVWDBWNDRBT AT F, AV Ea—F VAT A F
v hU—=7 =T U TOFERITERIC, Ny TR RT
— NN, MOKRFFTOFRIZE>TT 78R, 72782 %
W17, (%) BT A FEREMOAT 4T OV —E
ANbarrroYEIT—, Y—ER[FAMOT L—LHiZar
TUVEFHA, MO T =T YA M ELITHERICIND S X ot
Da—F =58, (x) O DR BB, fRYT L O
e, el ENET—F £V 7 My =7 2, o
NRANT 53 A ; (xi) Elemica® ¥ AT AEIT Ry MU
— 7 O EFIEAE, Ax v, TALN; (xii) @Y
RMERZR LICE X 2 U T 4 FIRERGERRIOER ; (xiii)
FHIFY—ERE2EZDEEF T —ERICTH,

(k) URLHMI~DZEH Elemicatdi% 47 AURLHIAIIC EHEL
BREELZITo -84, Elemical, WHHEFA—/LT L
ANZEBFA—NVEEET DN, 7747 OT I MC
WHEBEHTE2000TNNDOHETY T4 72 Ma@mL
F9, AFEIZIVERREBEBLZZTLIHEBL07 74
T MPEFEZRELRWNES, 7747 M, EHEEA
DZHEDH30HLLNIZ, elemicalegal@elemica. com¥iZEle
micalZHITH b DELET, HMBEKISLTIIAT
F23Elemicalli@i & T - 7o h . WEEZZ TV —EAD
ZTOWRFRTOREHMAKE T 55 £ TR, YL FOERTE
THHTHURLEKICHER LET 2 b0 LET, =77
L, BBEZ TV —EREEHTHHE. BHFRTOEL
emicaOURLBLMIZESEEH N ET, LFTLOBEMICEN
T, TURLEKI &E. 2747 FDNESTFTHHRMETH
D, URLICELIE SNAZM TSR IN T DHIHDOEELE
7

4. SRR L UK

(a) AV FEETIT, ARHEARITHE WV RWIARK S h7e
WIRD | BT ETFICRER SN TV D5 AER L0 B
B obol L, SaHH ( TEOHH) ) SIMEEDORE
B (% DRI J6 XU MR & RO &2 & 5

Elemica, Inc.

FEARRK

Elemica, Inc.

Master Agreement



+ Elemica

Elemica Confidential

Elemicatt & 1B

the respective Order, unless earlier terminated in acco
rdance with the terms of this Section 4.

(b) Termination. Either party may terminate:

(i) an Order for any reason upon 90 days wr
itten notice to the other party, and such termination s
hall be effective on the expiration of the Initial Term

or Renewal Term as the case may be; and

(i1)

vent the other party materially breaches the Agreement

this Agreement and/or an Order in the e
and/or such applicable Order and does not cure such bre
ach within 30 days after receipt of written notice from

the non—breaching party.

(¢c) Effects of Termination. Upon termination of thi

s Agreement or the Services, all licenses shall immedia

tely terminate, and Elemica may destroy or otherwise di

spose of any of Client’ s data in Elemica’ s possessio
n. Client shall remain obligated to pay any fees that w

ere due prior to termination.

(d) Survival.
ch by their nature extend beyond the termination of thi
(including Confidentiality, Intellectual P

Any provisions of this Agreement, whi
s Agreement,

roperty, Payment Terms, Indemnification, and Limitation
of Liability) shall continue in full force and effect n
otwithstanding the termination of this Agreement, and i
n respect of the Services provided to Client, whether o
r not an invoice has been rendered with respect thereto

prior to such expiration or termination.

5. Payment Terms;, Taxes.

Elemica may charge Client fee
), provided tha

(a) Fees and Payment.

s for any part of the Services ( “Fees”
t Elemica gives Client reasonable notice of the charges
Clie
nt shall pay to Elemica the Fees specified in an invoic
e within 30 days of the date of the invoice. At Elemic
a charge may be assessed on all late p
(i) 1.5% per mo
nth and (ii) the maximum amount allowed by law. Client

and Client continues to use the relevant Services.

> . .
a s discretion,
ayments in the amount of the lesser of:

will be responsible for all reasonable expenses (includ
ing attorneys’ fees) Elemica incurs collecting late pa

yments.

(b) Taxes.
es and other charges (such as excise,

Client is responsible for paying all tax
customs, sales, u
se, VAT, GST and consumption taxes) in connection with
this Agreement and the Fees. Such taxes are not include

d in the Fees. In the event that Elemica pays any such
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taxes or other charges on the Client’ s behalf, Client
shall reimburse Elemica for any such taxes and charges
within 30 days of Elemica’ s written request.

(c) Changes to Fees. Elemica may change the Fees fr
om time to time, provided Elemica provides Client with

written notice 120 days before implementing the change
6. Warranties.

(a) Client. Client represents and warrants to Elemi
ca that:
right to use any data or information transmitted to the

(i) it is the sole owner or otherwise has the

Services; (ii) it has the full power and authority to e
nter into this Agreement; (iii) the execution of this A
greement will not violate any other agreement by which
Client is bound; and (iv) all of the information provid
ed as part of Client’ s registration is true, complete
and accurate and that Client will notify Elemica as soo
n as practicable of any change that would render such i
nformation untrue, incomplete or inaccurate. Client rep
resents and warrants that in using the Services it shal
1 not knowingly: (1) violate any applicable law or regu
lation or any rights of third parties and (2) trade in
any product on the Services the sale or supply of which
is contrary to any applicable law or which fails to com
ply with any applicable legal requirements for the sale
Client undertakes not to sup
(A) any

product which is subject to statutory restrictions (inc

or supply of such product.
ply or buy through the Services the following:

luding export) and violates such statutory restriction
s; (B) any product the delivery of which requires a pre
scription or certification in order to comply with appl
icable law and such prescription or certification is no
t present or produced by Client; and (C) any product wh
ich,
third party rights.

to Client’ s knowledge, infringes or violates any

(b) Disclaimer. THE SERVICES ARE PROVIDED ON AN “A
S IS” AND “AS AVATLABLE” BASTS. EXCEPT AS EXPRESSLY
SET FORTH IN THIS AGREEMENT, ELEMICA DISCLAIMS ALL REPR
ESENTATIONS OR WARRANTIES OF ANY KIND, STATUTORY, EXPRE
SS OR IMPLIED, WITH RESPECT TO THIS AGREEMENT OR THE SE
RVICES, INCLUDING WITHOUT LIMITATION: (T) THE IMPLIED W
ARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE, AND NON-INFRINGEMENT; (IT) THAT THE SERVICES W
TLL MEET CLIENT’ S REQUIREMENTS, WILL ALWAYS BE AVATLAB
LE, ACCESSIBLE, UNINTERRUPTED, TIMELY, ACCURATE, SECURE
OR OPERATE WITHOUT ERROR; AND (TII) ANY TMPLIED WARRANT
Y ARISING FROM COURSE OF DEALING OR USAGE OF TRADE.

7. Intellectual Property.
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(a) In General. Client acknowledges and agrees that
Elemica’ s intellectual property is, and shall remain
the sole property of Elemica. Client acknowledges and a
grees that Elemica shall exclusively own the intellectu
al property rights associated with the following (colle
the “Elemica IP” ): (i) the Services, (ii) th

e aggregate data in the Services; (iii) all intellectua

ctively,

1 property embodied within the Services; and (iv) any a

nd all creations, developments, inventions, technical i

nformation (including without limitation, computer prog
rams, subroutines, charts, databases, manuals and docum
entation) created or provided by Elemica, or on Elemic
a’ s behalf, either solely or jointly with Client

onnection with the Services or the operation of the Ser

in ¢

vices. To the extent any ownership interest in the Elem
ica IP vest in Client by operation of law or otherwise

Client hereby assigns all such right, title,
st in and to the Elemica IP to Elemica. Nothing in this

and intere

section shall be construed to convey any ownership inte
rest or other rights in any confidential information of
Client.

(b) Use of Marks.
during the Term, the right to use the Client’ s Marks i
n the performance of this Agreement or the Services. In
addition, Client hereby grants Elemica the right to use
the Marks to notify other Elemica clients that Client i
neither

Client hereby grants to Elemica,

s using the Services. Except for the foregoing
party may publicly use the other party’ s Marks without

the other party’ s prior written consent

8. Confidential Information. Client will not use Elemi
ca’ s Confidential Information for any purpose,

nor wil
1 it disclose Elemica’ s Confidential Information. Neit
her Client nor any other recipient may alter or remove
from any software or materials owned or provided by Ele
mica any proprietary, copyright, trademark or trade sec
ret legend. Client shall use at least the same degree o
f care in safeguarding Elemica’ s Confidential Informat
ion as it uses in safeguarding its own comparable infor
mation, but in no event less than a reasonable degree o
f care. Client may disclose Elemica’ s Confidential Inf
ormation when required by law but only after Client, if
legally permissible: (i) notifies Elemica in writing, a
nd (ii) gives Elemica the chance to challenge the discl
osure. Upon Elemica’ s request at any time during the t
erm of this Agreement, Client shall promptly (A) return
to Elemica Confidential Information in tangible form th
en in its possession and retain no copies, and (B) eras
e or destroy other Confidential Information then in its
possession, in each case to the extent so requested by

Elemica
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9. Indemnification

(a) Mutual. Each party (the
shall indemnify, defend and hold harmless the other par
ty, its Affiliates
rs, directors,

“Indemnifying Party” )

and its and their respective office

equity holders, agents and employees (ea

ch an “Indemnified Party” and collectively, the “Ind
emnified Parties” ) from any damages, liability, judgme
nts or costs (including reasonable attorneys’ fees) ar

ising out of or in connection with any third party clai
m, demand, cause of action or suit (collectively, a “C
laim” ) brought against an Indemnified Party based upo
n: (i) any breach of such party’ s warranties hereunde

r; or (ii) its gross negligence or willful misconduct

(b) Client. defend and hold
harmless the Elemica Indemnified Parties from any damag

Client shall indemnify

es, liability, judgments or costs (including reasonable
fees) arising out of or in connection with
(i) the use
of, access to or inability to use the Services (except

attorneys’
a Claim brought against Elemica based upon:
to the extent such Claim is a result of Elemica’ s brea
ch of its obligations under this Agreement) by any part
y other than Client; (ii) any false
rate or erroneous data provided to Elemica by Client; a
nd (iii) the sale,
use or disposal of products purchased or sold by Client

misleading, inaccu

purchase, transportation, delivery,

through the Services that cause personal injury, illnes

s or death of any person or damages to any property

(¢) Intellectual Property Infringement Indemnificat

ion. Elemica will defend, indemnify and hold Client har

mless from and against any loss, cost and expense that
Client incurs arising from a claim that the Services in
an Order infringes any United States or European copyri
ght of a third party. Elemica’ s obligations under this
indemnification are expressly conditioned on that the c
(i) from modifications made to the

Services by or for Client;

laim must not arise:
(ii) from the use or combina
tion of Services provided by Elemica with items (for ex
software,

ample hardware, network system, network proto

col, products, equipment, material, content, informatio

n or data) provided by Client or others; (iii) from any
(iv) from Client’
to substantially comply with Elemica’

act or omission of Client; s failure
s reasonable writ
ten instructions which if implemented would have render
ed the Services non-infringing; or (v) from use of the
Services after Elemica notifies Client to discontinue u
se because of an infringement claim. If (1) any Service

provided to Client is held to infringe any United State
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s or European copyright, and Client is enjoined from us
ing that Service or (2) a claim is made against Client
under this sub—section (¢), Elemica will, as soon as is
reasonably possible, using all commercially reasonable
efforts and at its expense, do one of the following: (A)
obtain for Client the right to continue the Services un
der the terms of this Agreement; (B) replace or modify
the Services with services that are substantially equiv
alent in function, or modify the Services so that the S
ervices do not infringe and are substantially equivalen
t in function; or (C) terminate the Order for the infri
nging Services and refund to Client the fees Client act
ually paid to Elemica for the Services in the three (3)
month period immediately preceding the date that Elemic
a first received notice of the enjoinment or claim agai
nst Client. THE FOREGOING IS ELEMICA’ S EXCLUSIVE OBLIG
ATION WITH RESPECT TO INFRINGEMENT OF INTELLECTUAL PROP

ERTY RIGHTS.

(d) WITH RESPECT TO THE INDEMNIFICATION OBLIGATIONS
CONTAINED IN SECTION 9(c), IN NO EVENT SHALL ELEMICA’ S
LIABILITY, IN THE AGGREGATE, TO CLIENT OR ANY OTHER PER
SON OR ENTITY FOR ALL DAMAGES ARISING OUT OF OR IN CONN
ECTION WITH THIS AGREEMENT OR THE SERVICES, WHETHER IN
CONTRACT, TORT OR OTHERWISE, EXCEED THE GREATER OF (1)
THE FEES ACTUALLY PAID BY CLIENT UNDER THE APPLICABLE O
RDER THAT IS THE SUBJECT OF THE INDEMIFICATION IN THE 6
MONTHS PRECEDING THE DATE UPON WHICH THE FIRST CLAIM OR
CAUSE OF ACTION FIRST AROSE AND (2) $25, 000

10. Limitation of Liability. The parties hereby agree t
hat this limitation of liability represents a reasonabl
e allocation of risk between the parties and that such

form an essential basis of the bargain between the part
ies.

(a) NEITHER PARTY SHALL BE LIABLE TO OTHER PARTY FO
R ANY SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE, EXEMPLAR
Y, INCIDENTAL OR CONSEQUENTTAL DAMAGES (INCLUDING WITHO
UT LIMITATION FOR LOST PROFITS, REVENUES OR DATA), ARIS
ING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR THE
SERVICES, REGARDLESS OF HOW CAUSED AND UNDER ANY THEORY
OF LTABILITY, EVEN IF ELEMICA HAS BEEN INFORMED OF THE
POSSTIBILITY OF ANY SUCH DAMAGES. IF A JURISDICTION DOES
NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY SET
FORTH HEREIN, IN WHOLE OR IN PART, ELEMICA’ A LIABILITY
IN SUCH JURISDICTION IS LIMITED TO THE MAXIMUM EXTENT P
ERMITTED BY LAW.

(b) EXCEPT FOR CLIENT’ S OBLIGATION TO PAY FEES PUR
SUANT TO AN ORDER, IN NO EVENT SHALL EITHER PARTY’ S LI
ABILITY, IN THE AGGREGATE, TO THE OTHER PARTY OR ANY OT
HER PERSON OR ENTITY FOR ALL DAMAGES ARISING OUT OF OR
IN CONNECTION WITH THIS AGREEMENT OR THE SERVICES, WHET
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HER IN CONTRACT, TORT OR OTHERWISE, EXCEED THE FEES ACT
UALLY PATID BY CLIENT TO ELEMICA IN THE 3 MONTHS PRECEDI
NG THE DATE UPON WHICH THE FIRST CLAIM OR CAUSE OF ACTI
ON FIRST AROSE.

(c) Exceptions. THE LIMITATIONS OF LIABILITY SET FO
RTH IN THIS SECTION 10 SHALL NOT APPLY TO EITHER PART
Y’ S INDEMNITY OBLIGATIONS EXCEPT AS SET FORTH IN SECTIT
ON 9 ABOVE.

11. Assignment. Elemica may assign its rights or delega
te its obligations under this Agreement without consent
of Client. Client may not assign its rights or delegate
its obligations under this Agreement without Elemica’ s
prior written consent, which shall not be unreasonably

withheld or delayed.

12. Press Releases; Notices. Upon execution of this Agr

eement, Client and Elemica may issue a press release wh
ich shall be limited to announcing the relationship and
Client as a customer. Any other press release is subjec
t to the review and approval of the parties, which appr
oval shall not be unreasonably withheld or delayed. All
notices and other communications required or permitted
under this Agreement must be in writing and will be dee
med given when: delivered personally; sent by first cla
ss registered or certified mail, return receipt request
ed; transmitted by facsimile confirmed by first class r
egistered or certified mail; or sent by overnight couri
er. All notices shall be properly addressed to the rece
iving party’ s corporate address or to such other addre
sses as may be specified in a notice given hereunder

13. Time Limit for Claims. Each party shall have 1 year
from the accrual of a cause of action to bring such act

ion. If either party fails to bring such action within

1 year of its accrual, then such party shall be deemed
to have waived whatever rights such party may have had
in relation to such cause of action including all legal

and equitable remedies.

14. Governing Law; Forum. The United Nations Convention
on Contracts for the International Sale of Goods shall

not govern this Agreement or the Services. Except as pr
ovided herein, this Agreement and the Services (i) shal
1 be governed by

laws of the State of Delaware

and construed in accordance with, the
without regard to the co
nflicts of laws principles of any jurisdiction; and (i
i) the state and federal courts with jurisdiction over
Wilmington, Delaware shall have exclusive jurisdiction
over any case or controversy arising under or in respec
t of this Agreement or the Services. Each party waives

any objection to venue or inconvenience of the forum in
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any such court. Notwithstanding the foregoing, the part
ies shall be free to seek injunctive relief in any cour

t of competent jurisdiction

15. Various.

(a) Force Majeure. Elemica shall not be considered
in default in the performance under this Agreement to t
he extent that the performance of such obligation is pr
flood, strike,
government requirement

evented or delayed by a fire, explosion,

war, insurrection, embargo, act

of civil or military authority
lar event,

act of God, or any simi
occurrence or condition

(b) Counterparts; Severability; Headings. This Agre

ement may be executed in two or more counterparts, each
of which shall be considered an original and together c
onstitute one agreement. If any provision of this Agree
ment is held to be invalid or unenforceable, in whole o
r in part, then the remaining portions shall remain in
full force and effect.

ent are intended for convenience only. They are not a p

The headings used in this Agreem

art of the written understanding between the parties, a
nd they shall not affect the construction and interpret
ation thereof

(¢) No Waiver; Course of Conduct. Except as provide

d herein, Elemica’ s failure to insist upon or enforce
strict performance of any provision of this Agreement s
hall not be construed as a waiver of such provision. Ne
ither the course of conduct between Client and Elemica
nor trade practice shall act to modify any provision of
this Agreement

(d) Independent Contractors. Client and Elemica are

independent contractors, and no agency, partnership, jo

int venture, employer—employee or other similar relatio

nship is intended or created by this Agreement.

(e) Electronic Signatures. To the fullest extent pe

rmitted by applicable law, the parties hereby consent t
o the use of electronic signatures to enter into agreem
ents with each other and to enter into agreements betwe
en Client and Client Customers. Use of an identificatio
n and password assigned to Client constitutes use of an
electronic signature. By entering an electronic signatu
re and using/accessing the Services, Client consents to
the use of such electronic signature as evidence of its

concluding a binding agreement.

(f) Third Party Rights. Unless expressly provided o

therwise, nothing in this Agreement expressed or implie
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d is intended or can be construed to confer upon or giv

e to any third party any rights, remedies, benefits or
basis for reliance upon, under or by reason of this Agr

eement.

(g) Entire Agreement. This Agreement and the Privac

y Policy, which is hereby incorporated by reference, co
nstitute the entire agreement and understanding between
the parties and supersede and replace any and all prior
written or verbal agreements between the parties in res
pect of the subject matter

(h) Conflicts. To the extent there are any conflict

s or inconsistencies between this Agreement and the Pri

vacy Policy, the provisions of this Agreement shall gov

ern and control.
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